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$EORETARY BoARD oF- 
oir, cAs & MINING

BEFORE THE BOARD OF OIL, GAS, AND MTNTNG

DEPARTMENT OF NATURAL RESOURCES, STATE OF UTAH

J .  C ra ig  Smi th  (4L43)
Dav id  B.  Har tv igsen (5390)
NIELSEN & SENIOR
1-L00 Eagle Gate Tower
60 East South Temp1e
Salt  Lake City,  Utah 8411_t-
Te lephone :  (80L )  532 -L900

Attorneys for Petit ioners
North Emery Water Users Association
and Huntington-Cleveland lrrigation Company

IN THE MATTER OF THE REQUEST )
FOR AGENCY ACTION BY PETITTONERS )
NORTH EMERY WATER USERS ASSOCIATION, )
HUNTINGTON-CLEVEI,AND IRRIGATION )
coMpANy, AND CASTLE VALLEY SPECIAL )
SERVTCES DTSTRICT )

POST HEARTNG MEMORANDUM
OF' NOR1T1H EMERY WATER USERS
ASSOCIATION AND HUNTINGTON

CLEVEIAND IRRIGATION COMPAI.IY
Docket  No.  94-027
C a u s e  N o .  A C T /  O L 5 / 0 2 5 - 9 3 8

Petit ioners North Emery Water Users Association ( ttNEWUArt ) and

Hunt ington Cleveland l rr igat ion Company ( t tHunt ington-Clevel-andtt)

respectfulty submit the following Post-Hearing Memorandum as

directed by the Board of  Oi l ,  Gas & Mining (  rrBoardtt  )  .  This

Memorandum addresses the pending Administrative review of this

Board of  the issuance of a s igni f lcant revis ion to the Permit  of

Co-op Mining Company (  rrCo-op" )  by the Divis ion of  Oi l ,  Gas and

Mining ( I tDivj-s ionrr  )  .  Pet i t ioners NEWUA and Hunt ington-Cleveland

also adopt by reference the l" Iemorandum of Cast le Val ley Special

Se rv i ces  D is t r i c t .



STGNTFICANT TACTS

The fol lowing signi f icant facts were establ ished at the

Hearing on October 25 and November L7 , L994.

f-. Birch Spring and Biq Bear Spring are irnportant sources of

dr inking water for over 3,000 residents of  Northern Emery County.

2. Birch Spring provides drinking water to members of NEWUA

in northern Emery County.

3.  Hunt ington-Cleveland holds the water r ights to Birch

$pring and Big Bear Spring.

4.  Birch Spring and Big Bear Spring are outside but in the

ttadjacent arearr to the trPermit  Areatt  of  Co-op.

5. Birch Spring has had a f low of ?5 -  LOO gpm since the

L940 | s unti l  the last several years when flotrrs have decreased to 20

gpm.

6, Birch and Big Bear Springs have heen drinlcing water

sources pr ior to the issuance of a mining permit  to Co*op for i ts

rnining operat ions in Bear Canyon.

7 .  Co-op I  s Bear Canyon Mine, Which was dry in L990

current ly discharging water at  rates between 300 and 500 gpn out

i t s  po r ta l .

8.  Birch Spring, Big Bear Spring and the water intercepted

in Co-opts Bear Canyon mine al l  have a common recharge arQa in the

North Horn Formation of Gentry Mountain which ie above and north of

the mine and the spr ingrs.
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9. The direct ion of  underground water f low in the area of

Bear Canyon Mine and Birch and Big Bear Springs is downward and

southward.

l -0.  Both Birch Spring and Big Bear Spring issue f  rom f  aul ts

or fractures in the rock.

l -1.  Faults and fractures are the pr inciple conveyances of

underground water in the area of Co-op I  s miRe.

:- ,2.  The signi f icant revis ion sought by Co*op i f  approved wi l l

extend the l i fe of  the tsear Canyon Mine by approximately three

addi t iona l  years .

13.  Co-op wi l l  cont inue to  u t i l i ze  i ts  ex is t ing work ings and

mine dewatering system to mine the tank seam as proposed in its

s ign i f  i cant  rev j ,s ion.

14. Tr i t ium analyses demonstrate that water f rom the mine and

Birch Spring are of  the same age and are indist inguishable by such

analys  is  .

15. Any chemical  di f ferent ia l  between Bir th Spring water and

mine water  may be a t t r ibutabte  to  minera l iza t ion o f  loca l ized rock

format ions.

16.  Both  B i rch Spr ing and B ig  Bear  Spr ing issue f rom the

Starpoint  Sandstone Formation which is adjacent to and just  below

the Blackhawk Formation, the format ion where Co-opts mine act iv i ty

i s  l oca ted .

L7. The Blackhawk Formation and Starpoint  Sandstone Formation

are hydro log ica l ly  connected.



l -8.  Studies by the United States Geological  Survey

character ize the regional aqui fer as the Blackhawk*starpoint

Sandstone Aguifer.

19. Underly ing the Starpoint  Sandstone Formation is a thick

( 600 foot)  conf ining layer of  mancos shale which is impervious to

wa te r .

20. A Revised Probable Hydrologic Conseguences document and

a Revised Hydrologic Evaluat ion Document prepared by Co-oprs

consultant Earthfax Engineering were submitted to the Board in an

attempt to demonstrate Co-op t s compliance with Application

requi-rements for hydrologic informat ion.

ZL. Co-op I  s consultant,  Earth Fax nngineering, fd i led to

investigate or deterrnine how far the fault or fracture that Birch

Springs j ,ssues from extends upward from the Starpoint  Sandstone

into the Blackhawk Formation.

22. The Probable Hydrologic Conseguences and Revised

Hydrogeologic Evaluat ion of  the Bear Canyon Mine Permit  documents

prepared by Earth Fax Engineers contained al l  of  the hydrologic

in format ion for  the Appl ica t ion for  s ign i f icant  rev is ion o f  the

Permi t  o f  Co-op.

23. Co-op has not ident i f ied any replacement sources of  water

for loss of  water quant i ty or reduct ion of  water qual i ty in Birch

and B ig  Bear  Spr ings.

24.  Co-op has no exp lanat ion for  an event  in  1989 descr ibed

in Co-oprs Revised Hydrologic Evaluat ion pn page 2-38 '  of  a



temporary increase in water quantity and decrease in water qualit.y

in both Bear Canyon Mine and Birch Spring.

25. NEV{IUA has spent substantial monies to develop Birch

Springs as a dr inking water source.

POINT I

THIS BOARD HAg TURTSDTCTTON A}TD AUTIIORITY
IO REVIEW l[HE PERUIT AND APPLTCATION OF CO-OP

The jur isdict ion of  th is Board to administrat ively review Co-

opts Permit  as urged by Pet i t ioners,  and the scope of i ts review in

conducting such adrninistrative review is set f orth in Utah Code

Ann .  S  40 -L0 -L  4  (3 )  and  R645-300-200  o f  t he  Admin i s t ra t l ve  Ru les

I 'Administrat ive and Judicial  Review of Decisi-ons on Permits.  r l

Spec i f i ca l l y  R645-300-2LL  o f  t h i s  chap te r  o f  t he  ru les  s ta tes :

zLL. General .  Within 30 days af ter an appl icant or
permit tee is not i f ied of  the decis ion of  the Divis ion
concern ing a  determinat ion made under  R645-106,  an
appl icat ion for approval  of  explorat ion reguired under
R645-200,  a  permi t  fo r  coa l  min ing and rec lamat ion
operat ions, a permit  change, a permit  renewal,  or a
transfer,  assignment,  or sale of  perrni t  r ights ,  the
appl icant,  permit teer or any person with an interest
which is or may be adversely affected may request a
hearing on the reasons for the decis ion, in accordance
w i t h  R645 -300 -200 .

Petit ioners NEVilUA and Huntington-C1eveland, ds owners and

purveyors of  dr inking water f rom Birch Spring, are clear ly persons

with an interest which is or nay be adversely af fected'  This

regulat ion by establ  ishing t f  current or potent ia l  adverse af f  ect

caused by the Divis ion determinat ion on a permit"  purposeful ly

gives this Board a wide scope of both jur isdict ion and author i ty in



reviewing permit  matters appealed to i t . Nowhere in the

Regulat ions is the Boardrs review t i rni ted to any speci f ic aspect of

a permit or revision to a pernit. The dynamic nature of coal

mining and its affects on the environment clearly reguire this wide

review authority.l One obvious example of adverse affect on NEV{IUA

and Huntington-Cleveland is the prolonged l ife of the Bear Canyon

Mine and its material damage to the hydrologic balance outside the

permit  area which wi l l  occur i f  the substant ial  revis ion to the

Permit  is upheld.

Thus, under the regulat ions governing this Boardts review, i f

the Appel lants are being adversely af fected by Co-oprs permit ted

mining act iv i ty or wi l l  be adversely af fected by the substant ial

rev is ion sought  by  Co-op,  th is  Board has jur isd ic t ion and author i ty

to act on the determinat ion of  the Divis ion to grant a substant ial

rev i s ion  to  Co-op ts  Pe rm i t .

POTNT TI

CO-OP !{UST ESIIABLISH TIIaT ITS APFLICATfON
UEETS Att REGUT,aTORY RSguIRSl.lEN![8

fn i ts review, this Board should keep f i rmly in rnind that Co*

the Applicant, carries the burden of proof and must prove that

appl icat ion meets al l  reguirements of  the state coal  mine

1 For example, dur ing the last  Permit  approval  of  Co-op I  s Bear
Canyon Mine, the mj.ne wab relatively dry and not discharglng any
water .  S ince that  t ime,  the mine ha l  encountered s ign i f icant
water,  and current ly discharges between 3OO 500 $prn. Never
bef ore has the near Canyon Mine perrnlt been reviewed whi Ie
the mine was encounter ing anA discharging such signi f icant amounts
o f  wa te r .
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regulatory program. As set forth in Utah Cod.e Ann. $ 40-l-0-11 and

R645-300-L3L.20O,  t rThe Appl icant  for  a  permi t  or  permi t  change wi l l

have the burden of establishing that their Application is in

compliance with all the reguirements of the State Programs. ttz As

discussed below, Co-op fai le to meet i ts burden of establ ishing

compl iance on numerous requirements of the State Progrram.

Co-oprs burden of establ ishing compl iance extends to numerous

determinations reguired by the regulations which set forth the

state regulatory program. These regulatory determinat ions include

speci f ic hydrologic determinat ions that are relevant to the present

administrat ive review. These include:

Regulation

R645 -30L -724  .  310

R 6 4  5 - 3  0 L - 7  2 4  , 3 2 A

R 6 4 5 - 3  0 L - 7  2 8 .  l - 0 0

Deterrninqtion

Determining the Probable Hydrologic
Conseguences of the operation upon
the quality and quantity of surface
and ground water in the Perrnit and
adjacent areas.

Whether the proposed operation has
been designed to Prevent mater ial
damage to the hYdrologic balance
outside the Permit  area.

Determination of the PHC of the
proposed coal  mining and reclamation
operat ion upon the gual i tY and
quantity of surface and ground water
under seasonal f low condit ions for
the proposed Perrnit and adj acent
a reag .

2 fhis is a very different standard than that employed when a
v io la t ion is  c la imed.  For  v io la t ions,  the Div is ion ra ther  than the
perrnittee has the burden. See Hidden Val l.ey, ,Qoal v . Utah Bd . of
Oil ,  Gas & MiruLno ,  866 P.zd 564 ,  567 (Utah App.  L993) -



R64 5*3  0L -7  28 -3 l -0

R 6 4 5 - 3 0 1 - - 7 2 8 - 3 3 0 - 4

Whether adverse impacts may occur to
the hydrologic balance outside the
perni t  area.

What impact the coal mining and
reclamation wi l l  have on ground water
and surface water avai labi l i tY -

For each of these determinat ions i t  is Co-op as the appt icant

and not pet i t ioners who must establ ish to this Board that each of

these d.eterminat ions have been properly made. Obviously,  only

after a complete Appl icat ion is received by the Divis ion can these

determinat ions be made.3

POINT II I

CO-OPI g APPLICATION FAILS TO UEET
I{ANDATORy !{rNr![UU REQUIRE!{ENT8

A pr imary purpose of an Appl icat ion for a permit  or

s ign i f icant  rev is ion to  a  per rn i t  i s  to  prov ide suf f ic ient

informat ion to the Divis ion so that the Appl icat ion may be reviewed

for compl iance with the State Proglram. See Utah Code Ann. $ 40- l -0-

10  and  R645-300-LLz .400 .  Subsec t i on  (Z )  ( c )  o f  U tah  Code  Ann .  S  40*

10-10 in the Coal Mining and Reclamation Act,  r€guires the

fol lowing informat ion in the Appl icat ion in relat ion to hydrology:

(c) A determinat ion of  the probable hydrologic
consequences of the rnining and reclamation operat ions,
both bn and off the mine site with respect to the
hydrologic regime, qluantity and gual ity of water in
surface and groundwatLr sysCems, including the dissolved

3 A lso,  the Div is ion fa i led to  cons ider  or  implement  the
requ i remen ts  o f  30  USc  S  1 -309 (a ) (2 ) ,  t ha t  was  adop ted  a_s_par t  o f
the Energy po] icy Act of  Lggz and'requires replacement of  dr inking
water IoiL due to underground rnining, This federal  law should not
be ignored.



and suspended sol ids under seasonal f low condit ions, and
the co l lec t ion o f  su f f ic ient  data  for  the mine s i te  and
surrounding areas so that an assessment can be made by
the div is ion of  the probable cumulat ive impacts of  al l
anticipated rnining in the area upon the hydrol ogy of t!.
a rea ana,  par t icu lar ly ,  upon water  ava i lab i l i ty ;  but  th is
determinat ion shal l  not be reguired unt i l  such t ime as
hydrologic informat ion on the general  area pr ior to
nining is made available from an appropriate federal or
state agency. The pernit sha1l not be approved unti l
this infornit ion is 

-availabte 
and is incorporated into

the appl icat ion.

As discussed above, a number of  cr i t ical  determinat ions as to

the impact of  mining on hydrology in the area of the mine must be

made i f  an app l ica t ion for  a  s ign i f icant  rev is ion is  to  be

approved. These determinat ions cannot be made without a complete

Appl icat ion. To assure that a complete Appl icat ion is subrni t ted,

Adrninistrat ive RuIe R645*3OO sets forth minimum reguirements for

informat ion that must be provided as part  of the perrnit

app l  ica t ions . This body of regu la t ion conta ins  spec i f ic

Land Use and Air  QuaI i tY 'subsect ions on Soi ls ,  B io logy,

Engineering, Geology, Hydrology and Bonding and Insurance.

At the hearingr,  the focus was r ightful ly on the Hydrology

por t i on  o f  t h i s  Ru Ie  (R645-30L-700) .  Th i s  po r t i on  requ i res  tha t

the exist ing hydrologic resources be descr ibed and a document known

as a Probable Hydrologic Consequences (  t tPHCtr )  be prepared. See

a lso  U tah  Code  Ann .  $  40 -10 -L0 (2 )  ( c )  .  The  hyd ro log i c  i n fo rma t ion

submit ted by Co-op in i ts Appl icat ion was contained in a Revised

Hydrologic Evaluat ion (Exhibi t  D of  Co-op at the hearing) and the

PHC which was rev ised by Co-opfs  consu l tant  for  the substant ia l

9
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revis ion sought (Exhibi t  C of  Co-op) .  The purpose of a PHC is not

onty to convey hydrologic information but to accurately predict the

impact on the hydrology caused by mining.

The Appl icat ion by Co-op is by law and regulat ion required to

conta in  cer ta in  mandatory  base l ine in format ion.a  one cr i t i ca l

piece of basel ine informat ion was shown at the hearing to be

conspicuously absent f rom Co-op t  s Appl icat ion. Adrninistrat ive RuIe

R645-3 OL-724.100 regu i res  that  t rGroundwater  quant i ty  descr ip t ion

wi l l  include, at  a minimumr approximate rates of  discharge or usage

and depth to the water in the coal  seam, and each water being

stratum above and potent ial ly impacted stratum below the coal

s g a m .  t t 5

Div is ion Hydro log is t ,  Tom Munson,  tes t i f ied  that  both  B i rch

Spr ing and B iq  Bear  Spr ing came wi th in  the parameter  o f  R645-30L-

724. l -00 as issu ing f rom potent ia l ly  impacted s t ra tum be low Co-oprs

mine act iv i ty .  Munson a lso tes t i f ied  that  the min imum base l ine

informat ion for Co*op I  s appl icat ion would require water quant i ty

measurements from Birch and Biq Bear Springs pr ior to nining of  the

coal seams in the Blackhawk Formation in Bear Canyon by Co-op

immediately above the Springs. This informat ion is intended by

regulat ion to and would obviously provide a basel ine from which the

a The Divis ion and this Board are also speci f ical ly empowered
to require any addit ional  data deemed necessary '  See R64 5-3 Ol-*
724  . 42O and  . 500 .

5 The preceding port ion of  th is sect ion reguires water qual i ty
baseL ine inforrnat ion ,
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subseguent impact of  Co-op I  s Mining on Birch and Big Bear Springs

could be determined and measured.

However,  the Appl icat ion submit ted by Co-op was missing

cr i t ical  basel ine informat ion as to the f lows and water qual i ty of

Birch and Big Bear Springs. Both Co-op I  s hydrologist  Richard White

of Earth Fax Engineering, and the Divis ionts Hydrologist  Tom Munson

test i f ied  that  t ' In i t ia l  Spr ing and Minewater  F low Rates in  Tab le  2-

5 on page 2-10 of the PHC submit ted by Co-op contains the required

base l ine in format ion.  Whi le  both  B iq  Bear  and B i rch Spr ings were

I is ted as spr ings for  base l ine in format ion purposes on Table  2-5 ,

they were not measured in l -984.

The omiss ion o f  th is  min imum base l ine in format ion as to  the

f lows and water qual i ty of  Birch and Big Bear Springs was not a

mere technical  defect,  Without the mandatory basel ine informat ion

as to  the f lows o f  the Spr ings in  the pre*min ing per iod,  i t  i s

inpossible for the Divis ion to gauge the i rnpacts of  mining on the

water quant i ty or qual i ty of  the Springs and determine, ds required

by  U tah  Code  Ann .  S  4O-1 -O-10  ( c ' )  ( 2 ) ,  R645 -301 -724 .3L0  and  320 ,  t he

probable hydrologic consequences and that there wi l t  be no mater ial

impact to the hydrologic balance outside the permit  area. The

Appl icat ion of  Co-op does not meet minimum legal  and regulatory

regu i rements .  The Div is ion er red in  approv ing the s ign i f icant

revis ion to the Permit  based on an incomplete Appl icat ion without

the mandatory  base l ine in format ion.  For  th is  reason a lone,  the

1t-



signi f icant revis ion must be denied and referred back to the

D iv i s i on .

POINT IV

EO-OP HAS NOT DEI{ONSTRATED THE TACK OF
UATERIAL DAI|AGE TO THE HYDROI,OGIC BAIJA!{CE

As set forth at  length in Cast le Val ley Special  Services

Distr ict  I  s Memorandum, the conclusions of  Co-op t  s consultant that

the Bear Canyon Mine is not mat,erially damaging the aguifer outside

of the Permit Area are not supported by the known data or the

inpart ia l  studies of  USGS. In fact ,  the evidence points to

interconnect ion between the water in the Springs and the Mine "

such evidence includes a common recharge source in c lose proximity,

an event in 1-989 where both the Mine water and Spring water

temporar i ly increased, and faul ty and fractur ing transport ing water

to and through the area to the Springs.

AIso, there are many unanswered quest ions including the height

of  the f  aul t  or f  racture that the Springs j -ssue f  rom. Co-op was

not able to answer or the cause of changes in f low simultaneously

in the Springs and the Mine. For these reasons the Permit  cannot be

granted.

CONCITUSf ON

This Board has author i ty to deny or reguire modif icat ion of

Co -op rs  App l i ca t i on .  See  U tah  Code  Ann .  5  40 *10 -1 -1 - (1 ) .  f n  l i gh t

o f  the fa i lu re  o f  Co-opfs  Appl ica t ion to  meet  min imum regu i rements

and the facts demonstrated at  the hearing that Co-op t  s mining is

T2



having a mater ial  adverse impact on Birch and Big Bear Springs '

th is Appl icat ion must be denied or at  least referred back to the

Divis ion with instruct ions that suff ic ient studies must be done to

determine the extent of adverse irnpact on Birch and Big Bear

Spr ings .

DATED this trday of December, Lgg|.

N T E L S E N  &  S E N I O R ,  P " C .

Cleveland lrrigation ComPanY
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CERTIFICATE OF SERVICE

r hereby cert i fy that on this Jtday of  December,  Lgg4t r

have caused to be sent,  through the United States mai l ,  f i rst-

c lass, postage prepaid,  a t rue and correct copy of the foregoing

POST HEARTNG MEMORANDUM OF NORTH EMERY WATER USERS ASSOCIATTON AND

HUNTINGTON CLEVET,AND IRRIGATION COMPANY, addressed as follows:

Car I  E,  K ingston,  Esq.
32LZ South State Street
Sal t  Lake Ci ty ,  UT 84 l -  L5

F.  Mark  Hansen,  Ese.
34L  Sou th  Ma in ,  Su i te  AOG
Sal t  Lake Ci ty ,  UT 84 LL1-

Thomas A.  Mi tche1 l ,  Esg.
Assistant Attorney General
3  Tr iad Center ,  # l5O
SaI t  Lake Ci ty ,  Utah 84180

PS>B :  \NORT H -  EM\POSTHEAR. l , lEM
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